1.     Charles   Harvey  was   employed   as   a  stockpiler by  Howard  Quarries,
Inc.,   between December  26,   1979  through July 25,   1980  (Tr.   1:   10,   13,   29).

2.    A stockpiler's   duties   include  driving  a truck  (50% of  the   time),
removing rock   and  debris   from under  the  conveyor belts   (35%  of   the   time),
and  doing maintenance  work on the  crusher   (15% of  the   time)   (Tr.   1:   33).

3.    Charles  Harvey  was  a good   truck driver,   but he   didn't   do  his
assigned work  of   shoveling   from under  the  conveyor  belts.     His  work
performance  was  poorer  than  other  employees   (Tr.   1:   34-37).

4.     In May  1980 workers Winfrey,   White,   and Mennard   complained   to
supervisor Rowden  that   they were   tired  of doing Harvey's   share  of   the work
<Tr.   1:  40).

5.    Rowden talked   to Harvey  and   told him he'd  be   let   go   if he  didn't
improve,     Harvey  didn't   improve  (Tr.   1:   39).

6.    On  July  24,   1980  Rowden  assigned Harvey,   with  Burns,   to  shovel.
Thirty or   forty minutes   later Harvey was   laying under   the   conveyor   (Tr.   1:
42).

7.     Burns  quit   that   day  stating he  couldn't  work with  Harvey  (Tr.   1:
42).

8.    Harvey was   fired  the next  day (July 25)   at  quitting  time.     He  was
fired because   of  his   work performance  and  due   to  Burn's  conversation with
Rowden  (Tr.   1:   43).

9.    During his   employment  Harvey  never  asked  Rowden   for   a dust   res-
pirator,   nor  did  he  ever   complain  to Rowden or  to  his   fellow workers   about
safety  (Tr,     1:  43).

10.    Rowden,   who  has   discharged   five workers   in the   past   two  years,
didn't   treat Harvey  any differently   from any  other worker   (Tr.   1:   45-46).

11.    After  an MSHA   inspection Howard Quarries   air  conditioned   the
crusher  shack   and   acquired  a water   tank which  was   use'd  when  needed   (Tr.   1:
47;  2: 41).

12.     Rowden has   never  disciplined   any  worker   for  complaining   about
dust   nor  has  Rowden ever   told  an  employee   to  buy  a dust   respirator   (Tr.   1;
49).

13.    The  day  before he was   fired   fellow worker  Shively observed Harvey
laying under   the   crusher   for   15 or  20 minutes  when he  was   supposed  to  be
working  (Tr.   2;   8-9,   18) .
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